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United States Court of Appeals for the 
District of Columbia 


a District Court of the United States 

for the District of Columbia 

Law No. 88711 

Florence G. Perry, Plaintiff 

vs. 

District Amusement Corporation, a body corporate, Trad¬ 
ing as Loew’s Incorporated, Defendant 

United States of America, 

District of Columbia, ss: 

BE IT REMEMBERED, that in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit: 

1 Declaration 

Filed March 30 1937 

In the District Court of the United States 
for the District of Columbia 

Law No. 88711 

Florence G. Perry, 804 North Carolina Avenue, S. E., 
Washington, D. C., Plaintiff 

vs. 

District Amusement Corporation, a body corporate, Trad¬ 
ing as Loew’s Incorporated, National Press Building, 
Washington, D. C., Defendant 

The plaintiff, Florence G. Perry, sues the defendant, 
District Amusement Corporation, a body corporate trad¬ 
ing as Loew’s Incorporated, a body corporate, for that here¬ 
tofore, to-wit, on the twenty-third day of November, 1936 
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the said defendant was, and for a long time prior thereto 
had been, by its servants and agents, the lessee and in 
control and possession of certain premises situated in the 
City of Washington, District of Columbia, known as Loew’s 
Capital Theater, upon which premises the said defendant 
then and there conducted a public entertainment or theater 
and charged prices of admission to all persons entering the 
said premises for the purpose of witnessing the said enter¬ 
tainment; and that said defendant also produced on said 
premises certain theatrical performances known as motion 
pictures and vaudeville entertainments for which entrance 
fees were by it charged of persons desiring to witness the 
said performances. 

2 And for that the said plaintiff on the day and year 

above mentioned desiring to witness said perform¬ 
ances had purchased for her of the defendant a ticket en¬ 
titling her to admission on said date to the said premises 
and to a seat on the first floor or orchestra of the said thea¬ 
ter, and the said plaintiff was at the time aforesaid duly 
admitted by the defendant upon presentation of said ticket 
to the said theater and orchestra. 

That it then and there became and was and continued to 
be the duty of the said defendant to so construct and main¬ 
tain the said premises and especially the aisles and pas¬ 
sageways of said theater so that they would be in reason¬ 
ably safe and proper condition for persons properly on 
said premises and desiring to enter and leave the said 
theater, and the aforesaid orchestra, during the said enter¬ 
tainment, and at the commencement and conclusion there¬ 
of, and also to keep the same properly lighted and to pro¬ 
vide proper lights so that such persons, including the plain¬ 
tiff, had a reasonable opportunity to enter the said theater 
and orchestra and to be seated. 

That notwithstanding its duty in the premises, the said 
defendant on the day and time aforesaid, but disregarding 
the same, negligently suffered and permitted, to-wit, cer¬ 
tain temporary steps to remain in and obstruct an aisle in, 
to-wit, the said orchestra and that the said steps were con¬ 
structed and maintained across the said aisle in such a 
manner so as to obstruct the passage of persons including 
this plaintiff while walking in said aisle; that the existence 
and location of said steps aforesaid at the place aforesaid 
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in said aisle and passageway constituted and was a danger¬ 
ous obstruction, and further, that unless the said aisle at 
the location of the said steps in the orchestra were clearly 
lighted by artificial lights which could be and were 

3 by the servants of the defendant turned on and off, 
lowered or heightened as occasion should require, a 

person passing along the said aisle and passageway could 
not see the said steps and obstruction, and that the said 
defendant on the occasion in question unmindful of its duty 
to have said steps properly lighted suffered and permitted 
the said steps to be in a dangerous and unsafe condition in 
that the said defendant negligently permitted the above 
mentioned artificial lights which were necessary to a proper 
and reasonable lighting of the steps to be turned down and 
extinguished and thereby caused the said steps and prem¬ 
ises to be and remain in a dark and improperly lighted 
condition; and that by reason of all whereof the said plain¬ 
tiff while using due care and caution on her own part, and 
while going along the said passageway on the said occasion 
in order to gain a seat in the said orchestra could not and 
did not see the said steps and obstruction and she was 
thrown violently across said steps to the floor of said thea¬ 
ter and she sustained by reason of said fall numerous cuts, 
bruises, and abrasions in and about her head, face, body, 
and limbs, and she had a severe abrasion across the bridge 
of her nose accompanied by hemorrhages and she also sus¬ 
tained a sprain to her neck and back, as well as internal 
injuries to her head and body, all of which caused her se¬ 
vere mental and physical pain and suffering, and she will 
continue to endure such mental and physical pain and suf¬ 
fering, and that her nervous system was severely and per¬ 
manently injured and impaired, and that she was as a 
result of the aforesaid injuries confined to her home for a 
considerable length of time and was hindered and pre¬ 
vented from performing and transacting her necessary af¬ 
fairs and employment, with resultant loss of earnings, and 
that said plaintiff was forced and obliged to pay out large 
sums of money, and incurred obligations in large 

4 sums of monev, in an endeavor to be cured of the 
injuries aforesaid, and she will in the future be ob¬ 
liged to expend sums of money for the same purpose, all 
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to the damage of the plaintiff in the sum of Ten Thousand 
Dollars ($10,000.00). 

Wherefore the plaintiff brings this suit and claims dam¬ 
ages of the defendant in the sum of Ten Thousand Dollars 
($10,000.00), besides costs. 

SAMUEL B. BROWN 
I. IRWIN BOLOTIN 
Attorneys for Plaintiff 


Plea 

1 Filed April 20 1937 

# * • 

For a Plea to the Declaration filed herein the defendant 
admits that it was in control and possession of the prem¬ 
ises known as Loew’s Capital Theater, at the time alleged 
in the Declaration and that it conducted the business re¬ 
ferred to in the Declaration; it admits that the plaintiff 
purchased a ticket for admission to the said Theater and 
was admitted upon presentation of the said ticket; it has 
no knowledge or information sufficient to form a belief as 
td whether the plaintiff fell as alleged in said Declaration 
and can neither admit nor deny the same; it admits that 
temporary steps were used by it during the performance of 
one of the vaudeville acts, but says that the said steps ex¬ 
tended about one foot into the front aisle from the rostrum, 
leaving a space of about seven feet for the passage of its 
patrons; it denies all the other allegations of the said Dec¬ 
laration except those as to the injuries and financial 
5 losses suffered and sustained by the plaintiff as to 
which it has no knowledge or information sufficient 
to form a belief. 

HENRY I. QUINN 
Attorney for Defendant. 


Memorandum 

April 26,1937 
Joinder of Issue—filed. 
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Verdict and Judgment 
Filed March 3-1939 


This cause having come on for hearing on the 2nd day 
of March, 1939, before the Court and a jury of good and 
lawful persons of this district, to-wit: 


S. Stratton Lange 
Morris Rubin 
William E. Welliver 
Henry B. Sears 
John E. Gilliland 
Charles A. Barr 


Charles B. Kennedy 
Gilbert K. Greene 
Carl B. Balluff 
Rollen E. Brown 
Samuel M. Wagner, Jr 
Bernard A. Dalv 


who, after having been duly sworn to well and truly try 
the issues between Florence G. Perry, plaintiff, and Dis¬ 
trict Amusement Corporation, a body corporate, Trading 
as Loew’s Incorporated, defendant, and after this cause is 
heard and given to the jury in charge, they upon their oath 
sav this 3d dav of March, 1939, that thev find for the de- 
fendant against said plaintiff. 

6 Wherefore, it is this 3d day of March, 1939, ad¬ 

judged that said plaintiff take nothing by this action, 
that said defendant go hence without day, be for nothing 
held and recover of plaintiff his costs of defense of this 
action. 

CHARLES E. STEWART, 
Clerk 


By direction of 
Gordon, J. 


By R PAGE BELEW, 
Asst Clerk 


Motion for New Trial 

Filed March 11 1939 

* # • 

Comes now the plaintiff, Florence G. Perry, by her at¬ 
torneys, I. Irwin Bolotin and Samuel B. Brown, and moves 
this Honorable Court to set aside and vacate the verdict 
for the defendant and to grant plaintiff a new trial on the 
following grounds: 
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1. The verdict of the Jure is contrarv to the law. 

* • 

' 2. The verdict of the Jury is contrary to the evidence in 
this case. 

3. That under all the evidence in this case, the Jury could 
only bring in a verdict for the plaintiff. 

4. That it is in the interest of justice that a new trial be 
granted. 

5. That an injustice has been done. 

6. That counsel for the defendant made improper state¬ 
ments in his argument to the Jury and thereby prejudiced 
the Jury and submitted to the Jury an issue not properly 
in the trial. 

7. The Court erred in failing to check the attorney 
7 for the defendant in his improper argument to the 
Jury and in failing to instruct the Jury to ignore 
such argument as related to the unreasonableness of the 
plaintiff in refusing to accept a settlement in this case. 

S. That the Court erred in permitting the attorney for 
the defendant to argue matters before the Jury which were 
not in evidence and which were clearly prejudicial to the 
plaintiff’s case. 

9. That the verdict of the Jury was influenced by the 
improper remarks made by the attorney for the defendant. 

10. It was error for the Court to submit to the Jury, the 
(Question of contributory negligence which question was not 
raised by the pleadings or evidence of the defendant. That 
iiegligence on the part of the defendant was admitted and 
the only verdict consistent with all the evidence in this case 
should have been for the plaintiff. 

1 11. And for such other reasons as may be apparent from 
the record and to be presented upon the hearing of this 
Motion. 

I. IRWIN BOLOTIN 
SAMUEL B. BROWN 
Attorneys for Plaintiff 


Memorandum 

March 30, 1939 

Order overruling motion for new trial &c.—filed. 
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8 Notice of Appeal 

Filed April IS 1939 
* * # 

Notice is hereby given this 18th day of April 1939, that 
Florence (x. Perry, Plaintiff hereby appeals to the United 
States Court of Appeals for the District of Columbia from 
the judgment of this Court entered on the 3rd day of March, 
1939, in favor of the defendant, District Amusement Cor¬ 
poration, a body corporate against said Plaintiff, and a 
motion for a new trial having been overruled on the 30th 
day of March, 1939. 

I. IRWIN BOLOTIN 
Attorney for Plaintiff. 


April IS, 1939 


Memoranda 


Cost bond on appeal $250—filed. 


May 26,1939 

Time for filing the Record on Appeal in the United States 
Court of Appeals for the District of Columbia extended 
from day to day to and including July 17, 1939. 


9 Statement of Evidence 

Filed Jul 6 1939 

• • • 

To maintain the issues upon her part joined, the plaintiff 
testified as follows: 

That on the 23rd day of November, 1936 she purchased 
a ticket for the Fox Theatre, owned and operated by the 
defendant, and immediately entered the theatre. That she 
started down the center aisle, on the first floor, and was 
met by an usher who escorted her for the purpose of find¬ 
ing her a seat; that the theatre at that time was entirely 
dark excepting for a spot light which was thrown upon the 
stage for an act which was then in progress; that as plain- 
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tiff and the usher reached a point at about the fourth row 
of seats from the stage, the usher stated that there were 
some vacant seats in the second row to her left and told 
her to “help yourself to a seat”; the usher thereupon 
turned and left her; as she started forward and to her left 
to'get into the second row, her foot struck something and 
she stumbled in the aisleway and was thrown violently for¬ 
ward, striking her nose and head on the seats; that some 
people helped her to her feet and she was assisted to the 
ladies rest room where she requested an employee of the 
theatre to call a physician; that her nose was bleeding pro¬ 
fusely and she was suffering from pains in the head and 
stomach; that as she was being aided to her feet, after her 
fall, she noticed that the obstruction over which she 
10 had fallen was a small temporary stairway leading 
from the stage down to the center aisle, and that the 
said stairway extended in the aisle up to the back of the 
second row of seats; that there was barely sufficient room 
for a person to place one foot into the space between the 
eiid of said stairway and end of the row of seats; that the 
said stairway was covered with a black material; that the 
theatre was entirely dark from the time plaintiff entered 
uhtil after her fall and that plaintiff never noticed or saw* 
this stairway and that it was not visible to the naked eye 
and that its presence was not pointed out to her by the 
usher. 

Thereupon the plaintiff called Mrs. Mary Green as a 
witness who testified that she was a practical nurse; that 
she saw the plaintiff fall and that approximately one-half 
hour before this fall the witness had entered and proceeded 
down the center aisle for the purpose of obtaining a seat; 
that when witness reached the third row of seats in the 
center aisle, the picture on the screen was ending; that she 
attempted to obtain a seat in the second row and her foot 
struck an object in the aisle and she fell; that she later 
noticed she had fallen over a temporary stairway located 
in the center aisle which extended from the stage into the 
aisleway to the back of the second row; that her eyesight 
was in excellent condition and that at no time was she ap¬ 
prized of the fact that the stairway was in the aisle; that 
witness fell face forward on the floor and injured her ankle 
quite severely; that there was about twelve inches of space 
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between the stairway and the row of seats; that about 15 
minutes after her fall, witness noticed a man attempting; to 
get into the second row at the same point where she fell, 
and that this man also tripped over the obstruction and fell 
in the same manner; that approximately 15 minutes after 
this incident she observed the plaintiff attempting 

11 to obtain a seat in the same row and noticed that she 
stumbled over the same obstruction at the same 

point, falling over her lap; that while the plaintiff was fall¬ 
ing, the theatre was in darkness, excepting for the spot 
light that was shining on the stage on the particular act in 
progress; that the steps were covered with a black cloth; 
that witness assisted the plaintiff and aided her to the 
ladies room. 

Mrs. Mary Sherwood was next called by the plaintiff and 
testified that she knew the plaintiff and had known her 
prior to the date of the accident; that witness entered the 
theatre on the date of the accident about one o’clock in the 
afternoon and obtained a seat about ten rows to the front 
of the stage off the center aisle; that she had witnessed a 
complete performance of the stage and screen show before 
the accident occurred; that during the stage performance 
there was one act that consisted of a magician who used a 
set of temporary steps leading from the stage to the center 
aisleway; that this set of steps extended to about the back 
of the second row of seats into the center aisleway and that 
there was no room for a person to walk between the stair¬ 
way and the rows of seats; that a person walking down the 
center aisleway and attempting to reach the first or sec¬ 
ond rows of seats would have to walk right into the tem¬ 
porary stairway; that when Mrs. Green fell over said stair¬ 
way she heard a commotion and people in the theatre 
laughed; that shortly thereafter she heard another com¬ 
motion and observed that another person had fallen over 
the stairway and the people at that time also laughed; that 
a short time thereafter a third person proceeded down the 
center aisle and also fell over said stairway, causing the 
people in the theatre to laugh; that she later learned that 
the third person who had fallen was the plaintiff in this 
case; that at the time plaintiff fell the theatre was 

12 in darkness and that witness could not see the stair¬ 
way from the point where she was sitting, but she 
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knew the stairway was there and was the obstruction over 
which the people had fallen, since she had seen the same 
during the previous stage performance. 

■ That thereupon the plaintiff introduced in evidence the 
following Municipal regulations, pertaining to theatre 
aisles, which was in force and effect on November 23, 1936; 

“ Aisles —Aisles shall be not less than 3 feet wide where 
they begin and shall be increased in width toward the exit 
in a ratio of 3 inches to 10 running feet. Other aisles with 

V 

seats on one side only shall be not less than two-thirds of 
the foregoing dimensions, and in no case less than 2 feet 
in width. Where exits, corridors, passages, or crossover 
aisles are provided at both ends of any aisle, the said aisle 
shall be uniform in width and not less than the average 
width obtained by increasing the width of the aisle from 
the starting point to the end, as hereinbefore described. 
All aisles shall lead directly to exits. 

Steps shall not be permitted in aisles except as extend¬ 
ing from bank to bank of seats: no riser shall be more than 
1V> inches, no tread shall be less than 10 inches in width, 
and whenever the rise from bank to bank is less than 4 
inches the floor of the aisle shall be made as a ramp. 

Crossover aisles shall be uniform in width, not less than 
one-half the aggregate width of the aisles which thev serve, 
and in no case less than 8 feet in width measured from back 
of seat to back of seat.’’ 


Thereupon the plaintiff rested her case and the attorney 
for the defendant stated that he had no evidence to offer 
and he also rested. 

That thereupon counsel for the plaintiff offered in evi¬ 
dence the following prayers: 


Plaintiff’s Prayer No. 1 

“The Jury are instructed that if you find that the de¬ 
fendant failed to comply with the provisions of the build¬ 
ing regulation of the District of Columbia in evidence, and 
that, without contributory negligence on the part of the 
plaintiff, such failure directly caused the injury or was the 
approximate cause of the injury of the plaintiff, then 
13 negligence on the part of the defendant exists, as a 
matter of law, and your verdict should be for the 
plaintiff. ’ ’ 
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Plaintiff's Prayer Xo. 2 

“The Jurv are instructed that it is the dutv of the de- 
• ♦ 

fendant to maintain the aisles and passage ways in accor¬ 
dance with the building regulation of the District of Co¬ 
lumbia in evidence.” 

That counsel for the defendant objected to the introduc¬ 
tion of both of the above prayers, whereupon counsel for 
the plaintiff stated to the Court that he would withdraw 
both prayers provided that the gist of the same were cov¬ 
ered in his charge to the Jury; that neither of said prayers 
were read or submitted to the Jury by either counsel or by 
the Court; that counsel for the defendant in his summation 
to the Jury stated that in his opinion the plaintiff had re¬ 
ceived minor injuries and at the most was entitled to re¬ 
cover Fifty Dollars ($50.00) or One Hundred Dollars 
($100.00) and that if the plaintiff had not been unreason¬ 
able in her demands upon the defendant, that this case 
would never be in Court today. Thereupon counsel for 
plaintiff objected to said argument on the ground that said 
argument was prejudicial in conveying to the Jury that the 
defendant had sought to compromise and settle this case, 
but that the plaintiff was unreasonable in her demands and 
that there was no such issue before the Jurv; counsel for 
plaintiff requested the Court to instruct the Jury to dis¬ 
regard said argument and to also instruct counsel for de¬ 
fendant to refrain from pursuing such argument; that the 
Court refused to so instruct the Jury or to so instruct coun¬ 
sel for the defendant. Whereupon counsel for the defen¬ 
dant again repeated said remarks, to which an objection 
was taken and an exception duly noted. 

That the Court thereupon in his charge to the Jury stated 
among other things, as follows: 

14 “ * * * The law is that if the defendant, in viola¬ 

tion of a regulation, permitted the aisles to be ob¬ 
structed, and was thereby negligent, it would be liable 
therefor, unless the plaintiff was also negligent; that is, 
if the plaintiff could have seen, if she had looked, these 
steps that she had fallen over, and she was thereby negli¬ 
gent, she cannot prevail. She can prevail if the preponder¬ 
ance of the evidence shows that the defendant was negli- 
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gent in permitting those temporary steps to be in the aisle, 
Unless, as I say, the plaintiff was also negligent. If both 
parties were negligent, neither can recover. * * * 

As I said, you are the sole judges of the facts. If you 
find by a preponderance of the evidence that this defendant 
was negligent in permitting those steps to remain there, and 
the plaintiff was not also negligent in not looking where 
she was going and in seeing what she was doing, then you 
will find for the plaintiff. * * # ” 

That the Jury retired and brought in its verdict in favor 
of the defendant; plaintiff filed a Motion for a New Trial, 
which Motion was denied and an objection to the denial 
thereof noted by the plaintiff on the ground that the ver¬ 
dict was contrary to all the evidence and that the remarks 
of the attorney for the defendant were prejudicial and that 
the issue of contributory negligence should not have been 
submitted to the Jurv. 

I. IRWIN BOLOTIN 
SAMUEL B. BROWN 
NATHAN M. BROWN 
Attorneys for Plaintiff 

Service of copy of foreging Statement of Evidence 
acknowledged this 6th day of July, 1939. 

HENRY I. QUINN 
Attorney for Defendant 


15 Assignments of Error 

Filed July 6 1939 
# * • 

' Now comes the plaintiff by her attorneys, I. Irwin Bolo¬ 
tin and Samuel B. Brown, and assigns for review’ to the 
United States Court of Appeals for the District of Colum¬ 
bia, on appeal in the above-entitled cause, the following 
errors committed by the trial court: 

1. In failing to instruct the jury to disregard improper 
argument of attorney for defendant. 

2. In failing to admonish attorney for defendant in pro¬ 
ceeding with improper argument. 

3. In failing to grant plaintiff’s motion for new trial. 
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4. In submitting to the court the question of the contrib¬ 
utory negligence of the plaintiff which question was not 
raised by the pleadings or evidence. 

I. IRWIN BOLOTIN 
SAMUEL B BROWN 


Designation of Record 

Filed July 6 1939 
• # # 

The clerk of the court will please include in the tran¬ 
script of the record in the above-entitled cause the follow¬ 
ing: 

1. Declaration. 

2. Plea. 

16 3. Memorandum of Joinder of Issue. 

4. Memorandum of Verdict of Jury. 

5. Plaintiff’s motion for a new trial. 

6. Memorandum of denial by court of motion for new 
trial. 

7. Statement of Evidence. 

8. Assignments of Error. 

9. This Designation. 

I. IRWIN BOLOTIN 
SAMUEL B. BROWN 

Service of copy of foregoing Designation of Record ac¬ 
knowledged this 6th day of July, 1939. 

HENRY I. QUINN 

HRS 

Attorney for Defendant 


Memorandum 

July 19, 1939 

Time to file record in the United States Court of Appeals 
for the District of Columbia extended to and including Sep¬ 
tember 15, 1939. 
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17 District Court of tlie United States 

for the District of Columbia 

United States of America, 

District of Columbia, ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 16, both inclusive, 
to be a true and correct transcript of the record, according 
to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause Xo. SS711 at Law, wherein 
Florence G. Perry is Plaintiff and District Amusement Cor¬ 
poration, a body corporate, trading as Loew's Incorpo¬ 
rated, is Defendant, as the same remains upon the files and 
of record in said Court. 

IX TESTIMOXY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this 20th day of July, 1939. 

C. E. STEWART, 

(Seal) Clerk. 

Endorsed on Cover: Xo. 7479 Florence G. Perry, Ap¬ 
pellant, vs. District Amusement Corporation, A body cor¬ 
porate &c. United States Court of Appeals for the District 
of Columbia Filed Jul 24 1939 Joseph W. Stewart, Clerk 
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IN THE 


UNie STATES COURT OF APPEALS 

FOR THE DISTRICT OF COLUMBIA. 


OCTOBER TERM, 1939. 


No. 7479. 


FLORENCE G. PERRY, 


Appellant, 


vs. 


DISTRICT AMUSEMENT CORPORATION, a Body Corporate, 
Trading as LOEW’S INCORPORATED, 

Appellee. 


BRIEF FOR APPELLANT. 


JURISDICTIONAL STATEMENT. 

This is an appeal from a final judgment entered in the 
District Court of the United States for the District of 
Columbia in favor of the Appellee, and is taken under 
authority of Section 7 of the Act of February 9, 1S93 (27 
statutes 435, Chapter 74: D. C. Code, Title 18, Sec. 26), 
permitting appeals to be taken to the United States Court 
of Appeals for the District of Columbia from final judg¬ 
ments and decrees of the District Court of the United 
States for the District of Columbia. 


STATEMENT OF CASE. 


The evidence adduced at this trial is set forth in the 
record at pages 7 to 10 and shows substantially that the 
Appellant, who was the plaintiff below, had entered the 
Loew’s Capitol Theatre, owned and operated by the Ap¬ 
pellee, on November 23, 1936, for the purpose of witnessing 
a performance; that she started down the center aisle on 
the first floor and was met by an usher, who escorted her 
to the front of the theatre for the purpose of finding a 
seat: that the theatre was entirely dark excepting for a 
spotlight which was thrown upon the stage for an act 
which was then in progress, and that when the plaintiff 
and the usher reached a point at about the fourth row of 
seats from the stage, the usher stated that there were some 
vacant seats in the second row to her left and told her to 
“help yourself to a seat” and left her: that as she started 
forward to get into a seat her foot struck something in the 
aisle way and she was thrown to the floor; that as she was 
being aided to her feet she noticed that the obstruction 
over which she had fallen was a small temporary stairway 
leading from the stage down to the center aisle and that 
there was barely sufficient room for a person to place one 
foot into the space between the end of the stairway and 
the end of the row of seats: that the said stairway ex¬ 
tended into the aisle from the stage up to the back of the 
second row of seats: plaintiff further testified that the 
theatre was entirelv dark from the time she entered until 
after her fall: that she did not know that the stairway was 
there: that it was not visible to the naked eye, and its 
presence had not been pointed out to her by the usher. 

The plaintiff produced a witness who had fallen over the 
same obstruction approximately one-half an hour before 
the accident sustained by her: this witness testified that 
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the temporary stairway which caused the obstruction ex¬ 
tended from the stage into the aisleway to the back of the 
second row of seats and that there was about twelve inches 
of space between said stairway and the row of seats: that 
fifteen minutes after her fall she noticed a man who was 
also attempting to get into the second row of seats trip and 
fall over the same obstruction; that these steps were cov¬ 
ered by a black cloth and that when Appellant fell the 
theatre was in complete darkness. 

The above testimony is corroborated by the witness, 
Mary Sherwood, who testified that while sitting in the 
theatre on the day in question she saw the three persons, 
including the Appellant, fall over the temporary steps 
(R. 9). These temporary steps were maintained by the 
Appellee in violation of municipal regulations and a cer¬ 
tified copy of said regulations was introduced in evidence 
and is set forth in the record at page 10. 

At the conclusion of plaintiff’s case the attorney for 
defendant stated that he had no evidence to offer and 
rested his case. 

Counsel for the plaintiff offered in evidence two prayers, 
which are set forth in the record at pages 10 and 11, but 
that both of said prayers were withdrawn and were not 
read or submitted to the jury. 

In his argument to the jury the defendant’s counsel 
stated that in his opinion: 

“The plaintiff had received minor injuries and at 
the most was entitled to recover $50.00 or $100.00 and 
that if the plaintiff had not been unreasonable in her 
demands upon the defendant, that this ease would 
never be in Court today.” 
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Counsel for plaintiff objected to this argument and re¬ 
quested the Court to instruct the jury to disregard the 
same and to also instruct defendant’s counsel to refrain 
from pursuing this argument. The Court refused to so in¬ 
struct the jury or to so instruct counsel for the defendant 
and the remarks were again repeated by defendant’s 
counsel to the jury (R. 11). 





SUMMARY OF ARGUMENT. 

I. Argument of Defendant’s Counsel to Jury Was Im¬ 
proper. 

(a) Argument Referred to Offer of Compromise 
and Settlement. 

(b) Argument Went Outside of Evidence and 
Record. 

II. Court Should Have Instructed the Jury to Disregard 
Such Improper Argument. 

III. Trial Court Should Have Granted Motion for New 
Trial, Since 

(a) The Remarks of Defendant’s Counsel Had 
Prejudiced the Plaintiff’s Case. 

(b) The Verdict Was Contrary to All the Evidence. 

(c) Negligence Was Tacitly Admitted by Defendant. 

IV. Issue of Contributory Negligence Was Not Raised 
by Pleadings or Evidence and Should Not Have Been Sub¬ 
mitted to Jury. 


ARGUMENT AND LAW. 


I. Argument of Defendant’s Counsel to Jury Was Improper. 

The argument of defendant’s counsel to the jury was 
improper, since in such argument he referred to an offer 
of compromise and settlement and went beyond the evi¬ 
dence in this case. Counsel for the defendant in his argu¬ 
ment to the jury stated that in his opinion: 

“The plaintiff had received minor injuries and at 
the most was entitled to recover $50.00 or $100.00 and 
that if the plaintiff had not been unreasonable in her 
demands upon the defendant, that this case would 
never be in Court today.” 

Counsel for the plaintiff objected to this argument on 
the ground that it was prejudicial in conveying to the jury 
the thought that the defendant had sought to compromise 
this case, but that the plaintiff was unreasonable in her 
demands, and further that there was no issue as to her 
“reasonableness or unreasonableness” before the jury 
(R. 11). 

Counsel for the plaintiff requested the Court to instruct 
the jury to disregard this argument and also to instruct 
counsel for defendant to refrain from pursuing such argu¬ 
ment. The Court refused to so instruct the jury or to so 
instruct defendant’s counsel and he thereupon again re¬ 
peated the same remarks in his summation to the jury. 

It is obvious that these remarks of defendant’s counsel 
were improper and were highly prejudicial to the plaintiff. 
Moreover, there was no issue before the jury as to any 
demands on the part of the plaintiff or any question in¬ 
volving her reasonableness or unreasonableness. 

Defendant’s counsel could have had no other motive than 


that of advising the jury that the defendant had made an 
offer of settlement, but that the plaintiff had been unrea¬ 
sonable in her demands upon the defendant, and that the 
case was in Court because of her unreasonableness. De¬ 
fendant’s counsel by these remarks sought to prejudice 
the jury against the plaintiff and his desire was obviously 
accomplished in this case. 

It is well-settled law that all offers of compromise or 
any indication that such an offer has been made is inad¬ 
missible in evidence and accordingly cannot be referred to 
in the argument of counsel to the jury. Thus in the case 
of Marshal v. Taylor, 168 Mo. App. 240, decided on Feb¬ 
ruary 3, 1913, it is stated as follows: 

“The law strongly favors the settlement of disputes 
outside of Court and to that end seeks in every way to 
encourage disputants to get together and compromise 
their differences. Courts realize that often a party 
to a controversy, though confident of the justice of his 
position, would rather buy peace than engage in liti¬ 
gation. But no prudent man would dare approach his 
adversary with an offer of compromise if lie thought 
his adversary would be allowed to take advantage of 
his offer in Court and exploit it as a confession of 
weakness. To allav such fear the courts have alwavs 
denounced every attempt to prove an offer of com¬ 
promise or to yet before the jury the fact that such 
offer teas wade. * * * 

“There was no good reason for permitting plaintiff 
to repeat his offer in the hearing of the jury. It was 
already in the record and plaintiff’s exception to the 
ruling excluding the offer also was in the record. 
Pinhitiif could hare had no other motive in repeating 
it than that of advising the jury that defendant had 
been trying to compromise the case. He wished to 
prejudice the jury against defendant and we must 


assume that his desire was accomplished and that the 
jury were duly impressed to the injury of defendant. 
Trial courts should sternly repress such efforts to get 
improper and prejudicial matter to the jury under the 
guise of an offer of proof which, if made to the record, 
should be made out of the hearing of the jury.” 

See, also, the case of Spaulding v. Layburn , 164 Iowa 
*277, decided on February 23, 1914, wherein it is stated, at 
page 286, as follows: 

“Xo complaint is made of the ruling of the trial 
court, save the last observation that nobody was hurt 
by the matter; but it is contended that counsel, with 
knowledge of the fact that the testimonv was incom- 
petent, or after a ruling that it was inadmissible, per¬ 
sisted in asking his questions and keeping the matter 
1 before the jury, and finally stated in the presence of 
the jury that he got just what he was after. That this 
latter matter was the fact that an offer of compromise 
and settlement had been made is reasonably clear from 
the record made. Singularly enough, on the same day 
that plaintiffs filed their reply to the substituted an- 
' swer, and when the case was called for trial, defendant 
in open court offered to confess judgment in plain- 
tilf’s favor for the sum of $1,500.00 and costs, which 
plaintiff refused to accept. Xo reference was, of 
course, made to this offer, and it is referred to at this 
time simply to show that it was difficult for plaintiff’s 
counsel to meet the offer shown to the jury as to plain¬ 
tiff’s offer to compromise, although the jury were 
told not to consider it. * * * 

“The sting was quite as effective as if addressed to 
the jury in argument and, if counsel had there said 
that plaintiffs had offered to compromise and settle 
for $2,500.00, the poison would have stuck, and the 
same ruling made by the trial court as shown by the 
record would have been no antidote. The court below 
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correctly held that the offer of settlement was inad¬ 
missible. * * * 

“We dislike to reverse the case on this ground, but 
counsel are required to keep within due bounds, and 
all oral offers of settlement and compromise should be 
kept secret, which is as much as a regular offer in open 
court, and neither party should have any advantage 
thereof or be made to suffer therefrom.” 

And in the case of Bowles v. Wabash Ry. Co., 271 S. W. 
851, decided on May 4, 1925, by the Kansas City Court of 
Appeals of Missouri, it is stated, on page 853, as follows: 

“The court also erred in permitting plaintiff’s 
counsel in his closing address to the jury to argue to 
the effect that defendant was very unfair because it 
did not attempt to settle with plaintiff . There is no 
evidence that there was no attempt made to settle the 
case, but, of course, the evidence would have been in¬ 
competent if it had been offered or admitted. This 
matter was argued at great length by plaintiff’s coun¬ 
sel over repeated objections of defendant’s counsel 
and yet the court overruled the objections and merely 
said to plaintiff’s counsel ‘keep within the record.’ ” 

To the same effect see the case of Kull v. Ford Motor 
Company. 201 S. W. 734, decided on May 6, 1924, by the 
St. Louis Court of Appeals, wherein it is stated, on page 
736, as follows: 

“Passing next to the question of whether or not 

there was an error in permitting counsel to make an 

improper argument to the jury, we find that the record 

discloses that in his closing argument to the jury 

counsel for plaintiff made use of the following lan- 
* * * 

guage: 

“ ‘If we had no case, his honor would have thrown 
this case out of Court. He would have sent us out, 
and we would not be arguing this case. * 
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“By this statement counsel for plaintiff simply tells 

1 the jury, in substance, that the trial judge is of the 
opinion that plaintiff was entitled to recover, and that, 
if the trial judge had not thought so, and was not on 
the side of the plaintiff, he would have sustained a 
demurrer, and not have perimtted the case to have 
gone to the jury.” 

See, also, the case of Starves v. St. Joseph Ry. L. H. & 
P. Co., 331 Mo. 44, decided on September 3, 1932, wherein 
it is stated, on page 50, as follows: 

“Appellant's next two points are to the effect that 
the court erred in permitting plaintiff’s counsel to say 
in his opening statement, and in permitting plaintiff 
to testify upon his direct examination, that defendant 
had made an offer of compromise. These points will 
be considered together. 

*‘ln the course of his opening statement before the 
jury one of plaintiff’s counsel said, ‘After that a man 
named Harrington says “we’ll give your $1S.00 back 
if you sign a release.” ’ Thereupon defendant moved 
the discharge of the jury and objected to the statement 
upon the ground that it was an attempt upon part of 
counsel to state to the jury an offer of compromise 
made by the defendant. This objection was over¬ 
ruled. * * * 

“Defendant’s offer to return $1S.00 in exchange for 
a full release from plaintiff was in terms an effort 
to compromise an existing difference and plaintiff’s 
above noted manner of refusal to accept plainly indi¬ 
cates he so understood it. Such negotiations for a 
peaceful settlement are to be encouraged, and in event 
they fail testimony with reference thereto should be 
excluded on a trial of the cause. The trial court should 
have sustained defendant’s above objections and mo¬ 
tion to strike out.” 

And in the case of Hoover v. First Am. F. Ins. Co.. 218 
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Iowa 559, decided on June 23, 1934, it is stated, on page 
562, as follows: 

“Appellant assigns as error the action of the court 
in allowing plaintiffs’ counsel in his opening state¬ 
ment to refer to an offer of compromise or settlement 
claimed to have been made by the defendant to the 
plaintiffs, and also alleges as a second ground of 
error the action of the court in allowing plaintiff S. R. 
Hoover to testify over defendant’s objection as to the 
said offer of compromise and settlement. * * * 

“Appellant contends that the statements of appel¬ 
lees’ attorney and the failure of the court to caution 
appellees’ attorney to desist from referring to the 
offer of compromise and settlement, in his opening 
statement, would of themselves be prejudicial, and 
that when followed by the examination of the appellee. 
S. R. Hoover, as to the proposed compromise and set¬ 
tlement and the amount of appellant’s offer, and the 
overruling of the appellant’s objections to such evi¬ 
dence, the cumulative effect of all these matters on 
the jury could not be other than prejudicial to appel¬ 
lant. It is so well settled as to require no citation of 
authority that offers of compromise and settlement 
cannot be introduced in evidence. It is equally well 
settled that neither opening statements nor closing 
arguments of attorneys should go outside of thp evi¬ 
dence. Appellees argue and cite cases to the effect 
that what was said by appellant’s agent in this case 
was more than an offer and amounted to an admission 
of liability. With this argument we cannot agree. * * * 

“The offer of compromise and settlement involved 
in this case contained no unqualified admission of lia¬ 
bility, was inadmissible as evidence, and should not 
have been referred to in the opening statement. Nor 
are we convinced, as argued by appellees, that the 
subsequent withdrawal of this evidence and the court’s 
oral admonition to the jury to disregard it was suffi¬ 
cient to correct the impression already made on the 


“We think the matters here complained of by the 
appellant were prejudicial and we feel constrained t-> 
hold that the case must be reversed on this account.’’ 

II. Court Should Have Instructed the Jury to Disregard 
Such Improper Argument. 

We further contend that the jury received the impres¬ 
sion that the argument of defendant’s counsel was proper, 
since the Court refused to instruct the jury to disregard 
the same or to instruct defendant’s counsel to discontinue 
such argument. This action on the part of the Court 
clearly influenced the jury and could only lead the jury to 
believe that the issue of reasonableness on the part of the 
plaintiff was before it for decision. 

Since the Trial Court permitted this argument to stand, 
it is apparent that the wrong caused thereby has been ag¬ 
gravated, and for this additional reason this case should 
be reversed. In the case of Christie v. New England Tele¬ 
phone and Telegraph Company, 87 X. H. 236, decided on 
February 5, 1935, it is stated as follows: 

“It is true that an argument urging the jury to 
draw an inference not warranted bv the evidence fur- 

i * 

nishes no ground for setting aside the verdict unless 
the improper argument is expressly or impliedly sanc¬ 
tioned by the court. But the court in the present in¬ 
stance ‘noted’ the defendant’s exception and permitted 
the argument to stand with no suggestion that it he 
withdrawn and without corrective instructions. This 
constituted an indorsement of the remarks objected 
to.” 


And in the case of Salvas v. Cantin, 85 X. H. 489, de¬ 
cided on May 3, 1932, it is stated as follows: 

“We, therefore, have to deal with a case in which 
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an inference of fact unwarranted by evidence teas 
urged upon the jury. 

“It has sometimes been stated without qualification 
that a verdict will not be set aside on account of such 
an argument. Potter v. Moody, 79 X. H. 87, SS; 
Vaultgaris v. Giauaris, 79 X. II. 408; Gosstlin v. Com¬ 
pany, 78 X. H. 149; Turner v. Company, 75 X. H. 521; 
Mitchel v. Railroad, 68 X. H. 96. But the true rule is 
now well settled that the assertion of an inference un¬ 
warranted by evidence will compel the setting aside 
of a verdict if it receives the express or tacit sanction 
of the court. Marias v. Corporation, 82 X. H. 533, 
536; Lafferty v. Houlihan, 81 X. H. 67, 77; State r. 
Ketchen, 80 X. H. 112; Tuttle v. Dodge , 80 X. H. 304, 
314; State v. Small, 78 X. H. 525, 530. 

“Exceptions of this kind, although commonly called 
exceptions to argument, in reality involve not the 
conduct of counsel in making the argument, but the 
action of the court in permitting it to stand, and in 
the absence of differentiating circumstances the allow¬ 
ance of an exception must be regarded as an implied 
sanction of the argument.” 

To the same effect see the case of Kerby v. Oregon Short 
Line R. R. Co., 45 Idaho 636, decided on February 29, 1928; 

“We shall not quote the language of counsel to 
which objections were interposed, but it will suffice to 
say in general it was to the effect that it is not the 
history of railroad companies that they are fair to the 
farmer; but that, on the contrary, when they injure 
live stock, rather than pay for their negligence rail¬ 
road companies force the owner into unnecessary liti¬ 
gation; that whether this is due to the fact that they 
have attorneys employed by the year and must keep 
them busy, or because inexperienced men pass upon 
this class of claims, it is not known; but that if these 
claims were submitted to men or more mature judg¬ 
ment for investigation, cases like this woidd not he in 
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court. Other statements along these lines were also 
made, based upon matters dehors the record, and 
therefore improper arguments to be made in any case. 
This court does not approve of such conduct on the 
part of counsel. An attorney should confine his ar¬ 
guments to the issues and the evidence adduced, and 
to inferences which can legitimately be drawn there¬ 
from. and go outside the record in an effort to preju¬ 
dice the rights of the opposing party. 

“This court has many times had before it this iden¬ 
tical question, and has proclaimed the rule that judg¬ 
ments will not be reversed by reason of misconduct of 
counsel at the trial, unless the appellate court is of 
the opinion that such misconduct had prevailing influ¬ 
ence upon the jury to the detriment of appellant. 

“The matter of directing and controlling the trial 
of a cause, including the arguments of counsel, to a 
great extent lies within the sound discretion of the 
presiding trial judge, and in this case it does not ap¬ 
pear that this discretion was in any manner abused, 
i The most palpably improper or prejudicial statements 
of counsel were disproved by the court and the jury 
were admonished and instructed to disregard them; 
and we think this cured the error complained of.” 

, And in the case of Labbe Co. v. Samples. 89 Colorado 
333, decided on June 15, 1931, it is stated, on page 334, 
as follows: 

“There are cases where the mischief done by im¬ 
proper statements by counsel may be undone and 
rendered harmless by a reprimand from the Court, 
followed by a direction to the jury to disregard the 
statements, but in our opinion this case is not one of 
them. In fact, notwithstanding counsel’s persistence 
in his misconduct, the court administered no repri¬ 
mand.” 
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III. Trial Court Should Have Granted Motion for New 

Trial, Since 

(a) The remarks of defendant’s counsel had preju¬ 
diced the plaintiff’s case. 

(b) The verdict was contrary to all the evidence. 

(c) Negligence was tacitly admitted by defendant. 

The Trial Court committed error in refusing to grant a 
new trial, since the plaintiff’s case had been prejudiced 
by the remarks of defendant’s counsel. Under such cir¬ 
cumstances the Trial Court had no other choice but to 
grant a new trial. 

See the case of Mead et al. v. Snapp, decided on April 
27,1937, 180 Oklahoma 214, wherein it is stated as follows: 

“The trial court well knew that there was a statu¬ 
tory inhibition against granting a new trial because 
of the smallness of the verdict, and the record defi¬ 
nitely discloses that such was not the basis for its 
decision. It was placed squarely upon the ground 
that the remarks of counsel had prejudiced the plain¬ 
tiff’s case, and he did not have a fair trial. 

“Judgment of the trial court affirmed.” 

It will be observed in this case that the plaintiff estab¬ 
lished conclusively by overwhelming and uncontradicted 
evidence that the defendant had been guilty of negligence 
in the maintenance of the object over which she had fallen. 
It will also be observed that the defendant made no attempt 
to offer any defense or excuses for its action and that 
negligence on its part was thereby tacitly admitted. 

It appears to be established law that where a jury arbi¬ 
trarily renders a verdict contrary to all the evidence that 
the Court has no other alternative but to grant a new trial. 
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Thus in the case of Collins v. Morris, 101 Ivans. 135, de¬ 
cided on June 9, 1917, it is stated: 

“The only claim of error which requires considera¬ 
tion is the refusal to grant a new trial. The former 
reversal was placed squarely upon the ground that 
the defendant admitted that he set fire to one of the 
trees, and when asked why he did this and whether he 
intended to burn the tree, stated in substance that 
trouble arose between him and Collins because the 
latter claimed he was farming part of the public high¬ 
way, that lie was angry and set tire to the tree. His 
testimony at the second trial was to the same ef¬ 
fect. * * * 

“Upon the undisputed facts the jury had no right 
arbitrarily to find that such a tree had no value. It 
was the duty of the jury to find its value and allow 
the plaintiff three times the amount as damages for 
the willful trespass. Where a jury refuses upon un¬ 
disputed facts to return a proper verdict it becomes 
the duty of the Court to set the verdict aside and order 
a new trial ” 

And see the case of Morton Lumber Co. v. Gaynor Lum¬ 
ber Co., 197 Iowa 308, decided on February 12, 1924; it is 
stated as follows: 

“We are of the opinion that the court erred in 
overruling appellant’s motion for a new trial. The 
verdict of the jury is in no way consistent with the 
evidence in the case, and cannot be reconciled there¬ 
with. If appellant was entitled to recover anything 
in said case, as the jury found it was, even allowing 
the counterclaims which were conceded in behalf of 
appellee, appellant’s recovery, under the instructions 
of the court and the undisputed evidence, must neces¬ 
sarily have been in a greater amount than that fixed 
by the jury. * * * 

“The court erred in overruling appellant*s motion 
for a new trial. The cause is reversed and remanded, 
and a new trial ordered—Reversed and remanded.” 


We are not unmindful of the several decisions of this 
Court holding that the granting or denial of a Motion for 
a new trial is not appealable except where there has been 
an abuse of discretion. Capital Traction Co. v. Sneed, 26 
Fed. (2nd) 296, 58 App. I). C. 141. It is our contention, 
however, that the refusal of the Trial Court in granting 
a new trial under the circumstances of this case did con¬ 
stitute an abuse of discretion. 

IV. Issue of Contributory Negligence Was Not Raised by 
Pleadings or Evidence and Should Not Have 
Been Submitted to Jury. 

We contend that the Trial Court committed error in 
submitting the question of contributory negligence on the 
part of the plaintiff to the jury. This issue was not raised 
by the defendant’s Plea and there was no evidence intro¬ 
duced at the trial to indicate that the plaintiff was guilty 
of contributory negligence. Under such circumstances it 
was error to submit this issue to the jury. While it is true 
that the plaintiff offered two prayers, one of which cov¬ 
ered the question of contributory negligence on her part, 
nevertheless, the record shows that both prayers were 
withdrawn and were not read or submitted to the jury. 
Notwithstanding this fact, the Court insisted upon submit¬ 
ting to the jury, in its charge, the issue of contributory 
negligence on the part of the plaintiff. 

In view of the foregoing errors it is respectfully sub¬ 
mitted that this cause should be reversed and remanded 
for a new trial. 

I. IRWIN BOLOTIN, 

SAMUEL B. BROWN, 

NATHAN M. BROWN, 

Colorado Building, 

Washington, D. C., 

Attorneys for Appellant. 
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STATEMENT OF THE CASE. 

The statement of the ease contained in appellant’s 
brief is substantially correct. Hereafter appellant will 
be referred to as the plaintiff and the appellee as the 
defendant. 
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' SUMMARY OF ARGUMENT. 

I. The argument to the jury by defendant’s counsel 
was not improper. 

II. The argument to the jury by defendant’s counsel 
was not prejudicial. 

III. There was no abuse of discretion by the trial 
'court in overruling plaintiff’s motion for a new trial. 

IV. The issue of contributory negligence was sub- 
'mitted to the jury at the request of counsel for the 
plaintiff, and error cannot be predicated upon the 
court’s action under these circumstances. 

ARGUMENT. 

I. The Argument to the Jury by Defendant’s Counsel 

Was Not Improper. 

A wide latitude is allowed counsel in argument to the 
jury. The law on this point is so well established that 
citation of authorities is not deemed necessary. In 
his argument to the jury in this case, counsel for the 
defendant stated “The plaintiff had received minor 
injuries and at the most was entitled to recover $50.00 
or $100.00, and that if the plaintiff had not been unrea¬ 
sonable in her demands upon the defendant that this 
case would never be in Court today.” It is of the 
above quoted portion of counsel’s argument that com¬ 
plaint is made. It is contended that said argument was 
improper, because it referred to an offer of compro¬ 
mise and went outside of the evidence and the record. 
But when the argument is considered in the light of 
the record, it is difficult to find the impropriety. The 
record shows that plaintiff as the result of her fall re- 
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reived a bloody nose and suffered some pains in her 
head and stomach. (R. p. 8.) The record shows no loss 
of earnings, medical bills, broken bones, contusions, 
lacerations, or the slightest incapacity on account of 
the trivial injuries proved, yet the plaintiff brought a 
suit and made demand upon the defendant in the sum 
of $10,000.00. A demand of $10,000.00 was ridiculous 
in view of the trivial injuries proved by the plaintiff, 
and it was apparent that the case was one that belonged 
in the Small Claims Division of the Municipal Court. 
The demand, therefore, was unreasonable and if it had 
not been made the case would never have found its way 
into the District Court. No reference whatever was 
made to any effort to compromise the case, as is appar¬ 
ent from the language used. Knowing from long ex¬ 
perience that jurors are inclined to find in favor of a 
plaintiff who has sustained any injury while a patron 
of a theatre or other public place, counsel undertook to 
belittle and ridicule the claim of damages made in this 
case, and, in effect, he was inviting the jury to return a 
verdict of $50.00 or $100.00 in favor of the plaintiff if 
they could find the slightest fault on the part of the 
defendant. 

II. The Argument to the Jury by Defendant’s Counsel 

Was Not Prejudicial. 

In Simpson v. Stein , 52 Appeals 137, 139, this Court 
said: 

“In order to reverse the case on the third as¬ 
signment of error, we must be satisfied from the 
record: 

First, that the plaintiff’s attorney is his argu¬ 
ment to the jury, was guilty of misconduct which 
was likely to mislead, improperly influence, or 
prejudice the jury against the defendant; 
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Second, that after objection, the Court, by fail¬ 
ing to apply appropriate disciplinary measures or 
to give suitable instructions, left the jurors with 
wrong or erroneous impressions, which were likely 
to mislead, improperly influence, or prejudice 
them to the disadvantage of the defendant.*" 

How could the statement, “That if the plaintiff had 
Hot been unreasonable in her demands upon the defen¬ 
dant, that this case would never be in Court today,” 
prejudice the jurors to the disadvantage of the plain¬ 
tiff ? The language quoted would indicate that the de¬ 
fendant was willing to meet anv reasonable demand for 
the trivial injuries proved in the case, and further¬ 
more, counsel in his argument had suggested that 
$50.00 or $100.00 would be reasonable compensation 
for the plaintiff’s injuries. The jurors had heard the 
testimony concerning plaintiff's injuries, and if pos¬ 
sessed with the slightest degree of common sense they 
knew that there was no justification whatever for the 
bringing of a suit for $10,000.00 on account of such 
trivial injuries. After all, it was the function of the 
jury to determine the conflicting views of the parties 
concerning not only liability, but, the extent of the 
damages. Considering the argument of counsel for the 
defendant, the jury, if convinced that there was liabil¬ 
ity, would determine whether his contention that 
$50.00 or $100.00 was reasonable compensation should 
have their approval, or whether they should allow 
plaintiff a more substantial amount than counsel for 
the defendant had suggested. Certainly, there was 
nothing in the argument to suggest negotiations for 
compromise which placed the plaintiff in an unfavor¬ 
able light from the standpoint of liability. All of the 
cases cited in the brief of plaintiff deal with evidence 
of or reference in argument to an effort to compromise 
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on the part of the defendant, thus conveying to the jury 
the thought that the defendant by showing an inclina¬ 
tion or desire to compromise recognized that he was 
at fault. The argument to the jury, complained of in 
this case, is of an entirely different nature. It makes 
no suggestion of an effort to compromise or settle the 
case, but if it could be so construed, its effect would be 
to damage the defendant and not the plaintiff. In other 
words, the language used would suggest recognition of 
liability on the part of the defendant and not fault on 
the part of the plaintiff. 

III. There was no Abuse of Discretion by the Trial 
Court in Overruling Plaintiff’s Motion for a New 
Trial. 

It is conceded that the granting or denial of a motion 
for a new trial is not appealable except where there 
has been an abuse of discretion. Capital Traction 
Company v. Sneed, 58 Appeals, D. (’., 141, 26 Fed. 
(2nd.), 296. It is contended, however, that refusal of 
the Trial Court to grant a new trial under the circum¬ 
stances of this case was an abuse of discretion. There 
is nothing in the record to support this contention. The 
presiding Judge had heard all the testimony in the 
case, had observed the witnesses, and had submitted 
the ease to the jury in line with the request for instruc¬ 
tions made by counsel for the plaintiff. The sole issue 
submitted to the jury was whether or not negligence 
had been established by showing a violation of the Mu¬ 
nicipal Building Regulations, and the jury by its ver¬ 
dict had found that there had been no such violation as 
claimed by the plaintiff. The failure of the defendant 
to offer any evidence was due to the fact that none of 
its employees had seen the plaintiff fall, and it was 
not a tacit admission of liability on its part. The 
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plaintiff and her witnesses had described the tempo¬ 
rary steps over which she claimed,to have fallen, the 
lighting or lack of lighting in the theatre at the time of 
her accident, and the spot light that was playing from 
the rear of the theatre on to the stage. Although the 
declaration had not claimed a violation of the Munici¬ 
pal Regulations, in the placing of the temporary steps 
across the orchestra pit to the center aisle, counsel for 
the appellant obtained leave to amend the declaration 
and claim a violation of certain municipal regulations. 
There was offered in evidence a copy of said regula¬ 
tions, and in requesting the granting of certain instruc¬ 
tions to the jury counsel limited their claim of negli¬ 
gence to the violation of said regulations. Counsel for 
defendant objected to the instructions based upon the 
violation of said regulations, contending that the said 
regulations were not applicable to the temporary steps 
over which plaintiff claimed to have fallen, and he also 
argued to the jury that there was no violation of said 
regulations proven. There was, therefore, a question 
of fact for the jury to determine, namely, whether the 
temporary steps constituted a violation of the Munici¬ 
pal Building Regulations. It is submitted that a read¬ 
ing of the regulations as set forth in the record will 
show that there was ample ground for the jury to find 
that the same were not violated. 

The objection of plaintiff’s counsel to the alleged 
improper argument to the jury had been ruled upon by 
the trial Judge, and it was not an abuse of discretion 
to adhere to his prior ruling upon consideration of the 
motion for a new trial. Furthermore, as heretofore 
pointed out, the argument to the jury was proper, it 
was not prejudicial to the plaintiff, and the Court did 
not commit error in overruling the objection made to 
said argument. 
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IV. The Issue of Contributory Negligence was Sub¬ 
mitted to the Jury at the Request of Counsel for 
the Plaintiff, and Error Cannot be Predicated 
Upon the Court’s Action Under These Circum¬ 
stances. 

The contention that the trial Court committed error 
in submitting the question of contributory negligence 
on the part of the plaintiff to the jury, is without the 
slightest merit. Although this issue was not raised by 
the defendant’s plea, the law is well established that 
if, upon consideration of all of the evidence adduced by 
the plaintiff, contributory negligence is established the 
plaintiff cannot recover. Although counsel for defen¬ 
dant did not request any instruction on the question of 
contributory negligence, counsel for plaintiff submit¬ 
ted to the Court special prayers containing a reference 
to the question of contributory negligence, and the rec¬ 
ord shows that when counsel for the defendant objected 
to the said prayers because they were based upon an 
alleged violation of the Building Regulation, counsel 
for plaintiff stated that he would withdraw both 
prayers provided that the gist of the same were cov¬ 
ered by the Court in his charge to the jury. Comply¬ 
ing with his request, the Court did cover the gist of 
said prayers in his charge. A party will not be heard 
to complain of error brought into the case at his own 
request. 

CONCLUSION. 

In conclusion it is respectfully submitted that no er¬ 
ror is shown in the record and the judgment should 
be affirmed. 

Henry I. Quinn, 

Attorney for Appellee. 

637 Woodward Building. 



